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 1.  TIME:  9:00   CASE#: MSC16-00056 
CASE NAME: SARAT VS. KAISER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY KAISER FOUNDATION HOSPITALS, et al. 
* TENTATIVE RULING: * 
 
Defendant’s Motion for Summary Judgment is granted. 
 
A motion for summary judgment shall be granted “if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  (CCP § 437c (c).)   On such a motion, the moving party has the initial burden to 
show that plaintiff cannot prove an element of her claim.  (See Aguilar v. Atlantic Richfield Co. 
(2001) 25 Cal.4th 826, 850.)   
 
Defendant has met its burden here.  It has submitted the Declaration of John S. Wachtel, M.D.  
Dr. Wachtel’s declaration states that defendant did not breach the standard of care.  (Wachtel 
Decl., ¶ 14 – 18.)   This declaration is sufficient as to each cause of action because each 
requires proof of defendant’s negligence. 
 
Once the moving party has met its initial burden, the opposing party must come forward with 
evidence showing there is a triable issue of fact.  (Aguilar, supra.)  Plaintiffs have not submitted 
any evidence or any opposition.  The motion is therefore granted. 

 

  

 2.  TIME:  9:00   CASE#: MSC16-00056 
CASE NAME: SARAT VS. KAISER 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Unless the parties appear to contest the tentative ruling on line 1, no appearance 
will be required. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON DEMURRER TO 3rd Amended CROSS- COMPLAINT of MARCY WONG 
& DONN LOGAN ARCHITECTS   /   FILED BY SWINERTON MANAGEMENT COMPANY 
* TENTATIVE RULING: * 
 
The matter is continued to October 23, 2017, 9:00 a.m. 
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 4.  TIME:  9:00   CASE#: MSC16-01293 
CASE NAME: SCHORNO VS. GANN-DESIMONE 
HEARING ON MOTION FOR RECONSIDERATION ON MOTION TO DISMISS 
FILED BY NANCY S. GANN-DESIMONE 
* TENTATIVE RULING: * 
 
Defendant’s motion to reconsider the May 1, 2017, order denying her motion to dismiss is 

denied.  Code of Civil Procedure section 1008 requires that the motion be based on new facts, 

circumstances, or law regarding the motion, and that the motion be filed within ten days after 

notice of the prior ruling.  In this instance, the motion was not timely filed.  Moreover, defendant 

asserts only that she was injured the day of the hearing and therefore was unable to attend the 

hearing.  This, by itself, is not grounds for reconsideration.  (Gilberd v. AC Transit (1995) 32 

Cal.App.4th 1494, 1500.) 

Plaintiffs’ request for sanctions in the amount of $2,950 is granted.  The motion is objectively 

without any reasonable basis, and therefore is frivolous. 

 

  

 5.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS, SET No. 1 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel production of documents by defendant Hash Total, Incorporated, 

is granted.   

The moving papers establish that the discovery was properly served, and that no response was 

received, even after plaintiff’s counsel sent a letter requesting responses.  The failure to respond 

is without substantial justification, and the amount of sanctions requested, $1,010 (which was 

only for preparation of the moving papers) is a reasonable amount.  Defendant Hash Total, 

Incorporated, has filed no response.   

Defendant Hash Total is ordered to provide further responses, without objection, no later than 
November 1, 2017.  The request for sanctions in the amount of $1,010 is granted. 
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 6.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to deem admitted by defendant Sharon Hinchman its Requests for Admission, 

is granted.   

The moving papers establish that the discovery was properly served, and that no response was 

received, even after plaintiff’s counsel sent a letter requesting responses.  The failure to respond 

is without substantial justification, and the amount of sanctions requested, $1,010 (which was 

only for preparation of the moving papers) is a reasonable amount.  Defendant Hinchman, has 

filed no response.   

Plaintiff’s Requests for Admission, served May 31, 2017 are deemed admitted.  The request for 

sanctions in the amount of $1,010 is granted. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO FORM INTERROGS., SET No. 1 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to Form Interrogatories by defendant Sharon Hinchman 

is granted.   

The moving papers establish that the discovery was properly served, and that no response was 

received, even after plaintiff’s counsel sent a letter requesting responses.  The failure to respond 

is without substantial justification, and the amount of sanctions requested, $1,010 (which was 

only for preparation of the moving papers) is a reasonable amount.  Defendant Hinchman has 

filed no response.   

Defendant Hinchman is ordered to provide further responses, without objection, no later than 

November 1, 2017.  The request for sanctions in the amount of $1,010 is granted. 
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 8.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION TO COMPEL RESPONSE TO SPECIAL INTERROGS., SET No. 1 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to Special Interrogatories by defendant Sharon Hinchman 

is granted.   

The moving papers establish that the discovery was properly served, and that no response was 

received, even after plaintiff’s counsel sent a letter requesting responses.  The failure to respond 

is without substantial justification, and the amount of sanctions requested, $1,010 (which was 

only for preparation of the moving papers) is a reasonable amount.  Defendant Hinchman has 

filed no response.   

Defendant Hinchman is ordered to provide further responses, without objection, no later than 
November 1, 2017.  The request for sanctions in the amount of $1,010 is granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-02476 
CASE NAME: AMADO VS. HINCHMAN 
HEARING ON MOTION TO COMPEL PRODUCTION OF DOCUMENTS, SET No. 1 
FILED BY HENRY AMADO JR. 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to its Request for Production of Documents by defendant 

Sharon Hinchman is granted.   

The moving papers establish that the discovery was properly served, and that no response was 

received, even after plaintiff’s counsel sent a letter requesting responses.  The failure to respond 

is without substantial justification, and the amount of sanctions requested, $1,010 (which was 

only for preparation of the moving papers) is a reasonable amount.  Defendant Hinchman has 

filed no response.   

Defendant Hinchman is ordered to provide further responses, without objection, no later than 

November 1, 2017.  The request for sanctions in the amount of $1,010 is granted. 
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10.  TIME:  9:00   CASE#: MSC17-00456 
CASE NAME: BRYANT-JACKSON VS. CC MEDICAL 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY CONTRA COSTA REGIONAL MEDICAL CENTER AUXILIARY 
* TENTATIVE RULING: * 
 
 Defendant Contra Costa Regional Medical Center Auxiliary (“Auxiliary”) demurs to 

plaintiff’s complaint.  The complaint alleges various causes of action arising from plaintiff being 

held at Contra Costa Regional Medical Center pursuant to Welfare & Institutions Code section 

5150 on February 17, 2010, from communications by staff of the Medical Center with the City of 

Concord that led to the hold, allegedly stolen property, and other adverse consequences of the 

temporary hold.  She also alleges that “on 5/18/16-5/18/16 a 72 hour hold caused me (HBJ) 

not to get a taxi cab job[.]”  (It is not clear whether the means she lost the job on those dates 

due to the hold from 2010, or there was a new hold in 2016.)  Initially, the complaint contained 

a cause of action based on violation of the Health Insurance Portability and Accountability Act 

of 1966 (HIPAA), which was dismissed by the federal court after defendant removed the action 

to that court.  The matter subsequently was remanded to state court for consideration of state 

law claims.  

The Auxiliary’s demurrer arises largely from the fact that it asserts it is not the Medical 

Center, but rather is a not-for-profit corporation that provides services to the Medical Center.  

The Court grants the Auxiliary’s request for judicial notice of the California Secretary of State 

Statement of Information, which can be considered on demurrer to establish the separate 

existence of the entity.  The Court denies the request for judicial notice as to Exhibit B, which is 

a statement of facts concerning the Auxiliary’s activities, and is not appropriate to consider on 

a demurrer.  The operative allegations of the Complaint, are directed at the Medical Center 

itself, and an individual, Tenise Tentier Jenkins, who is not identified as an employee of 

either the Auxiliary or the Medical Center.   In reviewing the allegations of the complaint, they 

do not appear to identify this defendant, the Auxiliary, as the party responsible for any of the 

alleged conduct.   

 The Auxiliary also alleges that the complaint is time-barred, and that it cannot be sued 

under 42 U.S.C. section 1983, because it is not a governmental entity and therefore does not 

act “under color of state law” as required under that statute. 

 The demurrer is sustained, on the ground that plaintiff has failed to state a cause of 

action against the defendant, the Auxiliary.  The additional grounds are not reached.  Where a 

demurrer is not opposed, the Court may deny leave to amend the complaint in the first instance.  

Nonetheless, the Court exercises its discretion to allow plaintiff leave to amend the complaint. 
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11.  TIME:  9:00   CASE#: MSC17-00456 
CASE NAME: BRYANT-JACKSON VS. CC MEDICAL 
HEARING ON OSC RE: WHY PLAINTIFF SHOULD NOT BE SANCTIONED 
FOR HER FAI LURE TO APPEAR 8/25/17 & PARTICIPATE IN THE CMC 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

12.  TIME:  9:00   CASE#: MSC17-00456 
CASE NAME: BRYANT-JACKSON VS. CC MEDICAL 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 
 

  

13.  TIME:  9:00   CASE#: MSC17-00536 
CASE NAME: ODUAH VS. BANK OF AMERICA 
HEARING ON MOTION TO EXPUNGE LIS PENDENS OR REQUIRE BOND 
FILED BY DUKE PARTNERS II LLC 
* TENTATIVE RULING: * 
 
Defendant’s motion to expunge lis pendens is granted.  The request for attorney fees is denied. 

Initially, the Court notes that defendant and moving party Duke Partners II (“Duke Partners”) 

objects to plaintiff’s late-filed opposition.  The Court exercises its discretion to consider the 

opposition, but if Duke Partners requests a continuance to provide a further reply (and appears 

at the hearing to request it), a short continuance will be granted. 

A lis pendens must be ordered expunged if it is improper because (a) the pleading on which it is 

based does not contain a “real property claim,” [CCP § 405.31]  or (b) the party who recorded 

the lis pendens cannot establish the “probable validity” of the real property claim by a 

preponderance of the evidence. [CCP § 405.32]  (See Castro v. Superior Court (2004) 116 

Cal.App.4th 1010, 1017.)   “Probable validity” of the claim for purposes of avoiding 

expungement means that it is more likely than not that the party who asserted the real property 

claim will obtain a judgment on the claim in his or her favor.  (CCP § 405.3; Howard S. Wright 

Const. Co. v. Superior Court (2003) 106 Cal.App.4th 314, 319 fn. 5.) 

Although defendant is the moving party, the burden is on the party opposing the expungement 

motion--i.e., the plaintiff claimant--to establish the probable validity of the underlying real 

property claim by a preponderance of the evidence. (CCP §§ 405.30, 405.32; Howard S. Wright 

Const. Co. v. Superior Court, supra, 106 Cal.App.4th at 319.)  Thus, plaintiff’s assertion that the 

standard here is simply whether the complaint identifies a real property claim, i.e., simply 

“determining whether the pleading can resist attack as if a demurrer,” is incorrect.  Moreover, 
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plaintiff’s attack on the motion as containing insufficient evidence is incorrect, because the 

burden is on him to produce evidence establishing the probable validity of the claim. 

Apparently in reliance on its erroneous theory of the applicable standard, plaintiff has not 

provided any supporting declarations or evidence in support of its claim.  The complaint, 

however, is verified, which means that it may be considered as evidence in some 

circumstances, but not others.  (Mission Imps. Inc. v. Superior Ct. (1982) 21 Cal.3d 929 n. 7 

[considered on motion to change venue]; Code of Civil Procedure section 437c(p) [not 

considered on motion for summary judgment]; Hecimovich v. Encinal School Parent Teacher 

Org.(2012) 203 Cal.App.4th 450, 474 n. 8 [cannot be considered on anti-SLAPP motion];  

(Burger v. Superior Court (1984) 151 Cal.App.3d 1013, 1019 [may be considered in opposing 

motion to expunge lis pendens on issues of good faith and proper purpose only].)  In this 

instance, however, the First Amended Complaint (“FAC”), even if considered, is not sufficient, 

because its statements set forth general facts, not the more specific evidentiary facts needed to 

establish a probability of prevailing.  

It appears that in 2013, plaintiff fell behind in his homeowner’s association dues, which obtained 

a lien and foreclosed on it.  In 2015, the HOA transferred the property to defendant Bank of 

America.  In 2015, plaintiff fell behind in payments (according to Duke Partners), and Bank of 

America declared a default.  It foreclosed, and a trustee’s sale was held on March 27, 2017, 

at which Duke Partners II purchased the property.  In the FAC, plaintiff alleges that defendant 

Ocwen, the loan servicer, represented to him in 2013 that it would return title and possession to 

him if he entered into a loan modification agreement, and he entered into such an agreement in 

reliance on that representation.  (FAC, Pars. 19, 20.)  He specifically alleges, however, that at 

that time, “he had neither possession, control or title to the subject property.”  (Id.)  He alleges 

that he made payments pursuant to the agreement.  Thus, he apparently disputes the claim that 

he fell behind in payments on the modification agreement, but offers nothing but the bare 

allegation of the complaint in support of that allegation.   

Duke Partners claims that the only “real property” claims asserted here are the quiet title action 

and the declaratory relief cause of action.  It also claims that plaintiff cannot prevail on those 

claims, both because he lacks sufficient evidence, and because Duke Partners is a bona fide 

purchaser without notice.   

As to which claims are “real property claims” within the meaning of the statute, causes of action 

that seek damages only, are not “real property” claims within the meaning of the statute.  (BGJ 

Associates, LLC v. Superior Court (1999) 75 Cal.App.4th 952, 967.)  The causes of action, for 

breach of contract, promissory estoppel, negligence, fraud, negligent and misrepresentation, 

ordinarily are claims under which damages would be the appropriate remedy, but which would 

not entitle plaintiff to possession or title to the premises.   In this situation, however, a different 

rule is established by Civil Code section 3387, which provides that in the case of “an agreement 

to transfer real property” it is presumed that pecuniary compensation is not an adequate 

remedy, and that in the case of a party seeking to occupy a single-family dwelling, the 
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presumption is conclusive.  Thus, the breach of contract claim, as well as the quiet title action 

and the declaratory relief claim are relevant here. 

As to the bona fide purchaser issue, Duke Partners is correct in theory, but the facts of this case 

are not clear.  Generally, “a bona fide purchaser is not chargeable with the fraud of his 

predecessors and takes a title purged of any anterior fraud affecting it and free from any equities 

existing between the original parties. [Citations.]” (Marlenee v. Brown (1943) 21 Cal.2d 668, 

675.)  Plaintiff asserts out, however, that Duke Partners II is not “without notice,” because it 

purchased the property on April 17, 2017, with notice after the notice of lis pendens was 

recorded on March 27, 2017.  The documents submitted by Duke Partners, however, indicate 

that the property was purchased at a sale held on March 27, 2017, and the deed was recorded 

on April 14th.  Accordingly, it is not clear on this record whether Duke Partners had notice of the 

lis pendens when it purchased the property.  Nonetheless, even if it had such knowledge, and 

therefore is not entitled to the protections of a bona fide purchaser without notice, it still may 

seek to expunge the lis pendens.   

This leaves the issue of whether plaintiff has shown the “probable validity” of its quiet title action 

and declaratory relief claim by a preponderance of the evidence.  Duke Partners relies on a 

number of unpublished federal district court cases not binding on this Court, which state that a 

quiet title action is not available after a foreclosure has taken place.  The cases in question do 

not refer to any California authority or analyze this particular point.  Thus, the Court does not 

conclude that a quiet title action is barred by the foreclosure.  More importantly, however, 

plaintiff has not alleged either that he tendered the amount due, or any facts that would render 

the foreclosure “void,” as opposed to merely “voidable” and therefore exempt from the tender 

requirement.  Thus, there is insufficient evidence that the quiet title action has merit. 

As to the breach of contract claim, plaintiff has not met his burden to show actual evidence to 

indicate that he will prevail. 

The declaratory relief claim seems inappropriate under Code of Civil Procedure section 1061, 

which provides that relief may be withheld where it “is not necessary or proper at the time under 

all the circumstances.”  In this instance a declaration is not necessary, because a ruling by the 

Court on the damages claims and the quiet title action would resolve the matter. 

Accordingly, the motion to expunge is granted. 

The court is required to "direct" an award to the prevailing party of the attorney fees and costs of 

making or opposing the motion unless it finds that either the other party acted with substantial 

justification; or other circumstances make the imposition of attorney's fees and costs unjust. 

(CCP § 405.38,)       

Plaintiff asserts that, even if the lis pendens is expunged, it should not be required to pay fees.  

He claims that this Court “advised” him to file a lis pendens, at the hearing at which the Court 

denied his request for a temporary restraining order.  (The Court notes that while there was an 

ex parte application for a temporary restraining order and order to show cause re preliminary 

injunction, at which the restraining order was denied, the Court file does not contain any of the 
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moving papers.  Apparently, after the Court denied the request, plaintiff’s counsel did not file the 

moving papers in the clerk’s office.)  While the Court mentioned a lis pendens as a potential 

action, it is an overstatement to state that the Court “advised” plaintiff do so.  In any event, such 

a statement by the Court does not insulate plaintiff from the subsequent judicial review of 

whether the lis pendens should be expunged, nor does it justify the subsequent refusal to 

remove the lis pendens when requested to do so.   

All things considered, however, the Court finds that plaintiff’s opposition was substantially 

justified, albeit unavailing, and declines to award fees. 

 

  

14.  TIME:  9:00   CASE#: MSC17-00936 
CASE NAME: HAMIDI VS. WELLS FARGO 
HEARING ON MOTION FOR AWARD OF ATTORNEY'S FEES AND COSTS 
FILED BY ABDUL HAMIDI 
* TENTATIVE RULING: * 
 
Hearing required. 

On May 25, 2017, plaintiff filed this action, the primary basis for which was that Wells Fargo had 

violated Civil Code section 2923.6, a part of the Homeowner’s Bill or Rights (“HBOR”) denying 

plaintiff’s request for a loan modification without specifying the gross monthly income used in the 

analysis. Plaintiff “appealed” the denial, which Wells Fargo denied in another letter, which also 

did not state the gross monthly income.  On May 25th, Plaintiff gave notice that he would apply 

the next day for a temporary restraining order to block a foreclosure sale set for May 31, 2017.  

The record indicates that notice of the application was given by telephone and fax (slightly) 

more than 24 hours before the hearing.  Wells Fargo appeared and filed written opposition.  

Although the case was assigned to this Department for all purposes, this Department was not 

available on that day, and a different department of the court heard the matter.  It granted the 

restraining order and order to show cause re preliminary injunction, set for hearing on July 24, 

2017.  On July 10, Wells Fargo filed a more full opposition to the order to show cause, and a 

demurrer, but neither matter was heard, because plaintiff voluntarily dismissed the case, without 

prejudice, on July 19, 2017.   

Plaintiff moves for attorney fees under Civil Code section 2924.12(i), which provides that the 

Court “may” award an attorney fee to a “prevailing borrower” in an action brought under HBOR.  

It further provides that a plaintiff who “obtained injunctive relief” shall be deemed a prevailing 

party.  (See Monterossa v. Superior Court (2015) 237 Cal.App.4th 747, 754.)  In Monterrosa, the 

Court of Appeal held that a party who obtained a preliminary injunction potentially qualified for a 

fee award, even before the action was concluded, specifically noting that if a party obtains a 

preliminary injunction and the defendant corrects the defect, there may be nothing else to be 

achieved.  It also stated that since the purpose of HBOR is to obtain a fair process for 

borrowers, not to guarantee a particular result, a borrower who obtains that process may be 

deemed to have prevailed simply by obtaining a preliminary injunction that requires the lender to 
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follow the process.  (Id.)  Notably, however, the Monterossa court did not hold that the plaintiff 

was entitled to a fee, it held only that it was not precluded from obtaining a fee. 

The parties appear to agree that a new letter was provided by Wells Fargo that again denied the 

loan modification, but complied with applicable requirements.  Thereafter, plaintiff dismissed the 

case.  Neither party has advised the Court as to whether a loan modification ultimately was 

completed or a foreclosure went forward.  This is critical, as will be explained. 

Plaintiff asserts that fees must be awarded under the statute because it obtained injunctive relief 

in the form of the temporary restraining order, and because it obtained its goal, which was to 

receive a proper denial letter.  It argues that the fact that it dismissed the matter does not 

matter, relying on the “catalyst” theory approved by the California Supreme Court in Graham v. 

DaimlerChrysler Corp. (2004) 34 Cal.4th 553.  Under that authority, courts take “a broad, 

pragmatic view of what constitutes a ‘successful party[.]’”  (Id., at 565.)  A party may be deemed 

to have prevailed where it simply obtains voluntary corrective action by the defendant, as long at 

the action was attributable to the lawsuit.  (Id., at 568.)  To be eligible for such a fee, however, 

the plaintiff also must show (1) that the suit achieved its result “by threat of victory, not by dint of 

nuisance and threat of expense” [citations omitted]; and (2) the plaintiff “must first reasonably 

attempt to settle the matter short of litigation.”  (Id., at 575.)  The latter need not consist of a 

lengthy negotiation, but plaintiff must at least make a prelitigation demand with an opportunity to 

satisfy the demand.  Graham was decided under a different fee statute, Code of Civil Procedure 

section 1021.5, but it has been applied to other fee statutes as well. (Tipton-Whittingham v. City 

of Los Angeles (2004) 34 Cal.4th 604, 610 [Fair Employment and Housing Act fee provision].)  

Arguably, reliance on Graham is not needed here, since the HBOR provides a specific definition 

of “prevailing party.”  In this Court’s view, however, the factors considered in Graham still 

provide a guide to the proper exercise of the Court’s discretion in determining whether fees 

“may” be awarded. 

Wells Fargo raises a number of arguments in opposition, each of which will be addressed 

in turn. 

First, it claim that such a fee award is precluded by 12 U.S.C. section 91, which provides that 

“no attachment, injunction or execution, shall be issued against such [national banking] 

association or its property before final judgment in any suit, or proceeding, in any State, county 

or municipal court.”  While that statute may preclude execution of a fee award against the bank’s 

property, it does not preclude the Court from granting a motion awarding fees. 

Second, it claims that granting such an award based on a temporary restraining order would 

violate its due process rights.  It argues that Monterossa did not address constitutional 

concerns.  (Plaintiff actually did not rely on Monterossa, nor did Wells Fargo provide a citation 

for it.)  First, it appears from the record that the restraining order was granted in accordance with 

required procedures.  More importantly, the abbreviated nature and scope of an application for a 

temporary restraining order, and possible defenses to the underlying matter, will be considered 

by the Court in exercising its discretion to award fees under section 2924.12(i), and under the 

Graham test.  Due process is provided in that context. 
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Third, it claims that the motion is contrary to Rule of Court 3.1702, which provides that motions 

for fees “up to and including the rendition of judgment” must be filed at a certain time.  This does 

not apply to fees incurred in connection with a prejudgment order.  (Carpenter v. Jack in the Box 

Corp. (2007) 151 Cal.App.4th 454, 464.) 

Fourth, it claims that there can be no fee award because Civil Code section 2924.12(c) provides 

that “[a] lender shall not be liable for any violation that is corrected and remedied prior to the 

recordation of a trustee’s deed upon sale.”  “Liable” in this instance, however, would appear to 

mean that there is no liability for damages.  This argument cannot be reconciled with the fee 

provision, which expressly allows an attorney fee award where injunctive relief is granted.  In 

essence, Wells Fargo argues that even if a permanent injunction is granted, there could be no 

fee award as long as the foreclosure did not go forward.  This would eviscerate the fee statute in 

all cases in which the plaintiff obtains prospective relief, and cannot be squared with 

Monterossa. 

Fifth, Wells Fargo claims that under Civil Code section 1717(b)(2), plaintiff cannot be the 

prevailing party because it dismissed its case.  That section applies, however, only in instances 

in which the right to attorney fees arises from contract.  (Santisas v. Goodin (1998) 17 Cal.4th 

599, 617, 619; Heather Farms Homeowners Assn’n v. Robinson (1994) 21 Cal.App.4th 1568, 

1572; Kim v. Euromotors W./The Auto Gallery (2007)149 Cal.App.4th 170, 178.)  The fee claim 

here is statutory.  While the parties debate whether the underlying claim arises from the contract 

or from a statute (HBOR), that is not the issue.  (This circumstance usually occurs, however, 

where the defendant seeks fees as the prevailing party, and the plaintiff seeks to avoid the fee 

award by dismissing the case.  Here, we have a plaintiff that dismissed its own case yet seeks 

fees.  This may fall within the “catalyst” situation described above.)  Again, Wells Fargo’s 

argument appears contrary to Monterossa.  Wells Fargo understandably protests that the 

dismissal deprived it of its opportunity to establish that the action had no merit.  Graham and the 

discretionary nature of the HBOR fee provision, however, provide that opportunity in the context 

of the fee motion. 

Sixth, Wells Fargo claims that the fee amount requested ($7,487.50) is unreasonable.  Other 

than the entry related to another case (referencing an appeal), the fees appear to be 

reasonable.  While Wells Fargo claims that the fee must be based on actual fees billed to the 

client, numerous courts have held that the test is whether the fee is “reasonable,” based on 

market rates for the types of legal services provided, not necessarily the amount, if any, that 

was billed to the client.  (PCLM Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1097 n. 5; Folsom 

v. Butte County Ass’n of Gov’ts (1982) 32 Cal.3d 668, 683.) 

In order to apply these authorities and properly exercise its discretion, however, the Court 

requires further information that has not been provided by either party: (1) was the appeal of the 

denial a sufficient effort to resolve the matter pre-litigation?  What alternatives were available?; 

(2) what was the ultimate result of the controversy, i.e., was a loan modification granted? Was 

foreclosure avoided?  Had this been accomplished at the time plaintiff filed the dismissal?; and 

(3) to what extent did the claim have merit?  Responses to these questions may require that the 

matter be continued for further briefing. 
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15.  TIME:  9:00   CASE#: MSC17-01292 
CASE NAME: BAISCH VS. JAUREGUI 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY DANIEL JAUREGUI 
* TENTATIVE RULING: * 
 
The motion to strike punitive damages is granted with leave to amend.  

Plaintiff cites no case law supporting the proposition that the act of driving an automobile while 

under the influence of alcohol, without any additional aggravating factors, constitutes 

“despicable” conduct.  (See Civ. Code § 3294(c)(1).)  The requirement of showing “despicable” 

conduct was added in 1987, after the publication of the Taylor decision on which Plaintiff relies.  

(See Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 896-897.)  This new 

requirement was intended to serve as a substantial, independent limitation on the right to 

recover punitive damages.  (See College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 

725.)  No California case has found “despicable” conduct in the context of an unintentional 

collision.  (See Lackner v. North (2006) 135 Cal.App.4th 1188, 1212-1213.) 

However, in Plaintiff’s opposition, she lists a variety of aggravating factors that, if included in the 

complaint, would likely constitute “despicable” conduct.  Specifically that Defendant consumed 

narcotics with alcohol, exited the off ramp at a high rate of speed, continued driving after the 

collision, attempted to flee the scene.  Thus, leave to amend is granted. 

 

  

16.  TIME:  9:00   CASE#: MSL16-03866 
CASE NAME: DONAHUE SCHRIBER VS. WONG 
HEARING ON MOTION TO ENFORCE SETTLEMENT PURSUANT TO CCP 664.6 
FILED BY DONAHUE SCHRIBER REALTY GROUP, LP 
* TENTATIVE RULING: * 
 
Plaintiff Donahue Schriber Realty Group, L.P.’s motion to enforce settlement pursuant to Code 

of Civil Procedure section 664.6 as to defendant Hamidulla Mojaddedi is granted.  

The moving papers, filed August 1, 2017, competently establish that the parties executed a 

written agreement resolving the matter, that the agreement required Majaddedi to pay $8,000, 

and that he has failed to do so.  The agreement contains an attorney fee provision allowing the 

prevailing party its attorney fee in any action taken to enforce the terms of the agreement.  The 

amount demanded of $1,378.50 is reasonable.  Judgment will be entered for $9,378.50. 

On September 1, 2017, plaintiff applied for a default judgment for $8,000, plus $2,377 in 

attorney fees, but that judgment has not yet been entered.  Counsel must advise the Court 

whether it withdraws that application. 
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17.  TIME:  9:00   CASE#: MSL16-03866 
CASE NAME: DONAHUE SCHRIBER VS. WONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 

 

  

18.  TIME:  9:00   CASE#: MSL17-00807 
CASE NAME: FORD MOTOR CREDIT CO. VS. LYNN MARTIN 
HEARING ON MOTION FOR ORDER COMPELLING RESPONSE 
FILED BY FORD MOTOR CREDIT COMPANY LLC 
* TENTATIVE RULING: * 
 
Plaintiff’s motion to compel responses to its requests for production of documents and 

interrogatories, and to deem requests for admission admitted is granted.  The moving papers 

establish that the requests were properly served, the time to respond expired, plaintiff made 

further written inquiry, and no response has been received.  No opposition has been filed. 

 

  

19.  TIME:  9:00   CASE#: MSN17-1176 
CASE NAME: MATTER OF 55 MASSOLO DR #E, PLEASANT HILL 
HEARING ON DISTRIBUTION OF SURPLUS PROCEEDS OF TRUSTEE SALE 
FILED 06-30-17 BY LAW OFFICES OF LES ZIEVE 
* TENTATIVE RULING: * 
 
On March 27, 2017, the subject property was sold at a foreclosure sale for $290,000, resulting 

in a surplus of funds in the amount of $118,072.  On June 30, 2017, the foreclosing party, Law 

Offices of Les Zieve, filed the current petition for deposit of funds, identifying three potential 

claimants, Massolo Drive Homeowners’ Association, Inc. (“HOA”), Bank of America, N.A. 

(“BANA”), and Dean Oduah, and asserting $2684.56 in post-foreclosure expenses.  On July 6, 

2017, petitioner served notice of this hearing on the three potential claimants.  Mr. Oduah filed a 

“Response and Answer” to the petition opposing any distribution.  No funds have been 

deposited.  The Court now has before it two separate claims to surplus proceeds from the sale.  

Mr. Oduah has not filed any other opposition to the two claims (e.g., evidence supporting the 

contentions of his response), nor has he filed his own claim. 

The HOA claims it is owed $10,479.80, plus $1,150 fees, total claim of $11,629.80.  It asserts 

that it is a junior lienholder, but does not know of any other claimants.  The claims for 

assessments from November 1, 2014 through March 27, 2017, and therefore appear to be in 

addition to anything resolved in the prior transactions, and are properly documented by the 

evidence submitted in support of the claim. 
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BANA filed its own claim to the balance of the funding.  It acknowledges that at the time of sale, 

it received the full balance due on the loan of $172,427.09.  It appears to acknowledge that the 

HOA claim should be paid first.  It relies on Civil Code section 2924k, which provides that the 

owner of record receives any remaining funds, and asserts that it was the owner of record at the 

time.  BANA purchased the property from the HOA on September 1, 2014, after the HOA had 

foreclosed its lien on the property. 

In the absence of any evidence supporting Mr. Oduah’s opposition, the moving papers provide 

the necessary showing to justify the distribution.  Since the funds have not been deposited with 

the Court, however, the Court instead orders petitioner Law Offices of Les Zieve to distribute the 

funds as follows:  $2,684.56 to itself for post-foreclosure expenses; $11,629.80 to the HOA; and 

the balance to BANA.  BANA’s counsel is to prepare an appropriate order. 

 

  

20.  TIME:  9:30   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
HEARING RE: PETITION TO DETERMINE INVALIDITY, FOR ELDER ABUSE, AND TO 
INSTRUCT TRUSTEE  /  FILED ON 03/03/17 BY MARC HAUER, DONALD HAUER 
* TENTATIVE RULING: * 
 
Case management.  Parties to appear. 

 

  

21.  TIME:  9:30   CASE#: MSP17-00285 
CASE NAME: MATTER OF THE HAUER DECLARATION OF TRUST 
SPECIALLY SET HEARING ON: RETURN OF TRUST PROPERTY, FINANCIAL 
ELDER ABUSE  /  SET BY LAURA HAUER 
* TENTATIVE RULING: * 
 
Case Management.  Parties to appear. 

 

  

22.  TIME:  9:30   CASE#: MSP17-00330 
CASE NAME: MATTER OF SAMUEL D. HAUER & M. HAUER TRUST 
HEARING RE: PETITION TO DETERMINE VALIDITY OF PURPORTED TRUST 
AMENDMENTS  /  FILED ON 03/03/17 BY DEBRA HAUER 
* TENTATIVE RULING: * 
 
Case management.  Parties to appear. 
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23.  TIME:  1:30   CASE#: MSC16-02466 
CASE NAME: BLACK DIAMOND VS. NIEBUHR 
COURT TRIAL - 2 HOUR SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Trial.  Tentative ruling procedure does not apply. 

 

 

 


